INTRODUCTION
For a number of years, the Congress of the United States has debated federal resale price maintenance bills.' Proposed legislation before the 86th Congress and expected to be reintroduced in the 87th would allow enforcement of resale price maintenance against any seller in the chain of distribution who has notice of the established price, even though the seller is not a party to the resale price contract. The key sections of these bills provide that:
(6) In the case of merchandise with respect to which a person is a proprietor, it shall be lawful for such a person to establish and control, by notice to his distributors, stipulated or minimum resale prices for such merchandise, if such merchandise is in commerce or is held for sale after shipment in commerce and is in free and open competition with merchandise of the same general class produced by others. He may so establish schedules of resale prices differentiated with reference to any criteria not otherwise unlawful. Such schedules may be changed from time to time by notice to distributors having acquired such merchandise with notice of any established resale price ....
(7) Except as provided in paragraph (9), it shall be unlawful (i) for any distributor with notice of an applicable stipulated resale price established under paragraph (6) by a proprietor with respect to merchandise to sell, offer to sell, or advertise such merchandise in commerce, or such merchandise held for sale after shipment in commerce, at a different price, or (ii) for any distributor with notice of an applicable minimum resale price so REv. 316, 322-35 (1955) ; statements of economists in the congressional hearings, supra.
(539)
established with respect to merchandise to sell, offer to sell, or advertise such merchandise in commerce, or such merchandise held for sale after shipment in commerce, at a lower price.' Paragraph (7) will be crucial to the success of the proposed statute. Experience in the operation of resale price maintenance since 1933, under state statutes with exemption from the federal antitrust laws, 3 has shown that enforcement solely through contract is unfeasible. 4 The nonsigner clauses r have been the only realistic avenue of enforcement against recalcitrant wholesalers and retailers who are determined to engage in price competition.
The enforcement of resale price maintenance through contracts presents no problems of constitutionality. Such enforcement is based on voluntary assent of the parties and is sanctioned by statutes making this type of price-fixing contract legally enforceable and exempt from the antitrust laws. 6 Hence, this Comment will deal only with the constitutionality of enforcement against nonsigners.
The highest courts of seventeen states have upheld the nonsigner clauses of their state resale price maintenance statutes7 while those of 175, 176 (1954) .
5 The California nonsigner clause, the first to be passed, is typical: "Wilfully and knowingly advertising, offering for sale or selling any commodity at less than the price stipulated in any contract entered into pursuant to this chapter, whether the person so advertising, offering for sale or selling is or is not a party to such contract, is unfair competition and is actionable at the suit of any person damaged thereby." CAL. Bus. & PROF. CODE § 16904. Mr. Justice Douglas has described the nonsigner clauses of resale price maintenance statutes as follows: "That is not price fixing by contract or agreement; that is price fixing by compulsion. That is not following the path of consensual agreement; that is resort to coercion." Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 388 (1951). He also described nonsigner enforcement as "a program whereby recalcitrants are dragged in by the heels and compelled to submit to price fixing." Id. at 390. another eighteen states have found nonsigner clauses to violate the state constitutions. 8 Since the structure and language of most state constitutions, being patterned after the federal constitution, are very similar, this divergence of decision calls for explanation. Nonsigner clauses in state resale price maintenance laws have been challenged mainly on two constitutional grounds: first, that they take property without due process of law, and second, that they constitute an unconstitutional delegation of legislative power to private persons. The conflicting opinions of the state courts on the definition and scope of these two constitutional doctrines, as they have been applied in the review of nonsigner statutes, will be analyzed in an attempt to reconcile the decisions by reference to the established meaning of these constitutional concepts in federal law.
SUBSTANTIVE DUE PROCESS
The due process clause of the federal constitution today puts no limit on state economic regulation except that it may not be wholly arbitrary. ' . "I think the proper course is to recognize that a state legislature can do whatever it sees fit to do unless it is restrained by some express prohibition in the Constitution of the United States or of the State, and that Courts should be careful not to extend such prohibitions beyond their obvious meaning by reading into them conceptions of public policy that the particular court may happen to entertain . . . . The truth seems to me to be that, subject to compensation when compensation is due, the legislature may forbid or restrict any business when it has a sufficient force of public opinion behind it." Tyson & Brother-United Theatre Ticket Offices, Inc. v. Banton, 273 U.S. 418, 446 (1927) (dissenting opinion).
11 In Williamson v. Lee Optical, Inc., 348 U.S. 483 (1955), Mr. Justice Douglas, speaking for a unanimous Court, reversed the holding of a three-judge district court that three sections of an Oklahoma statute regulating opticians deprived them of property without due process of law in violation of the fourteenth amendment: "The day is gone when this Court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought." Id. at 488. "The Oklahoma law may exact a needless, wasteful requirement in many cases. But it is for the legislature, not the courts to balance the advantages and disadvantages of the new requirement . . . . [T]he law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it." Id. at 487-88. See Daniel v. Family Ins. Co., 336 U.S. 220, 224 (1949).
12291 U.S. 502 (1934) . "It is clear that there is no closed class or category of business affected with a public interest, and the function of courts in the application of the Fifth and Fourteenth Amendments is to determine in each case whether circumstances vindicate the challenged regulation as a reasonable exertion of governmental authority or condemn it as arbitrary or discriminatory . . . . The phrase 'affected with a public interest' can, in the nature of things, mean no more than that an industry, for adequate reason, is subject to control for the public good." Id. price for any purpose which is not explicitly prohibited in the federal constitution. Given this background, it is clear that the nonsigner clauses of state resale price maintenance statutes, being but one method of price regulation, do not violate the due process clause of the fourteenth amendment. The legislative purpose of the Illinois statute held constitutional in Old Dearborn Distrib. Co. v. Seagram-Distillers Corp. " was the protection of business goodwill.' 4 While reasonable men may debate whether resale price maintenance does promote goodwill, the Court could not possibly find the statute to be wholly arbitraiy-that is, without any reason. Because there is no antimonopoly clause in the federal constitution, the legislative purpose of the state statute could just as well have been promotion of local monopolies (those which do not affect interstate commerce). The statute still would be based on reason and would therefore not violate the due process clause of the fourteenth amendment.
Although the United States Supreme Court has come to realize that it does not have the investigative machinery to determine whether particular regulations are reasonable, few state supreme courts have had the humility to abnegate such power. In the majority of state courts, substantive due process in the review of economic regulation still persists.' 5 In construing the due process clauses of their state constitutions, most state courts continue to review the reasonableness of statutes, deciding whether the means adopted are reasonably related to a proper legislative purpose.
In upholding the nonsigner clauses of their state statutes in the face of challenges under their state constitutional due process clauses, a few high courts follow the Nebbia rule.' 6 The Massachusetts court, in 13 299 U.S. 183 (1936) . The classification was also held not to be arbitrary and therefore not to violate the equal protection clause of the fourteenth amendment.
14 In a substantive due process justification of this purpose, Mr. Justice Sutherland, perhaps unwittingly, treats the protection of goodwill as the same thing as protection of trademarks, and thus cites trademark infringement cases to support a ruling designed to protect through price fixing the general goodwill enjoyed by the producer. 299 U.S. at 195. There is no direct relation between the trademark (one instrument to promote goodwill), and price fixing (which was approved here as another instrument to promote goodwill rejecting a constitutional attack on the state statute, said: "On this issue the defendant assumes the burden of showing the absence of any conceivable ground upon which these enactments may be supported." 17 Most other courts sustaining nonsigner clauses have made a substantive due process inquiry. Following Mr. Justice Sutherland's opinion" in the Old Dearborn case," 9 they find price restriction a legitimate means to protect goodwill and therefore a reasonable exercise of the police power. They find the limiting of so-called "harmful competition" to be an exercise of the police power in the interest of public health, morals, comfort, or safety, or in the promotion of public welfare.
Those state courts holding the nonsigner clauses of their state statutes to violate the due process clause of the state constitution have, of course, utilized substantive due process concepts. Some of these courts emphasize that the right to set a price on goods in which the seller has title is a valuable property right, 20 and hold that this property right may not be impaired by an exercise of state police power, reasoning that price regulation is permissible only after a judicial finding that the industry is "affected with a public interest." Other courts find that the legislated price fixing of the nonsigner clause is not reasonably related to public safety, health, morals, or welfare. 2 unconstitutionality is based on a judicial finding of fact that the means adopted by the legislature to protect goodwill are unreasonable.
In clinging to the public utility concept, the courts sustaining the due process objection to nonsigner clauses ignore the federal view as seen in Nebbia and Olsen v. Nebraska ex rel. W. Reference & Bond Ass'n. 2 2 Some of them even cite earlier federal cases, which though not explicitly overruled by the Nebbia case, were clearly repudiated by its rule. 3 They thus conclude that the state has no power to regulate price for most products and, consequently, has no power to authorize private control over such prices other than by contract. 24 Legislative approval of anticompetitive price fixing for some products as beneficial to public welfare has been overruled in these cases by a judicial disposition to promote competition. In the absence of express state constitutional prohibition of anticompetitive statutes, the courts rationalize the interposition of their own views by holding that the due process clauses of their state constitutions require that "liberty" or "property" be given substantial substantive protection. 25 Such Benthamite concepts of absolute liberty have, however, been examined and proved wanting. 2 6
DELEGATION OF LEGISLATIVE POWER TO PRIVATE PERSONS
Delegation of legislative power is defined as the authorization to issue rules having legal effect-that is, enforceable through compulsion by the state. 2 Once the basic structure of a law has been established by statute, the legislature may delegate to the chief executive or other governmental body the power to make detailed rules for the It is these safeguards which satisfy the procedural requirements of due process of law. 32 In the matter of price regulation, state legislatures have delegated to public service commissions the authority to fix rates or prices in conformance with the constitutional procedures.
3
The action of a public utility commission in regulating rates is legislative in character and is subject to the same tests and commands as a legislative enactment. 4 Both the legislature and the commission exercise a sovereign power of government. The delegation of legislative power to private persons is another matter. When the power of government to use compulsion in enforcing rules is delegated to private persons, there is created a new, private government, and private government violates the essential concept of a democratic society. It is not subject to the requirements of hearing and judicial review as is elected government, and it may oppress an unwilling minority to the full extent of the delegated power. For these reasons, legislative power in a democratic society is vested solely in the elected legislature. Although it may be delegated in limited ways to other responsible governmental bodies, a discretionary regulatory power over prices, rates, or wages may not be delegated to private persons. 3 4 Price regulation is legislative in that it "looks to the future and changes existing conditions by making a new rule to be applied thereafter to all or some part of those subject to its power." Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 226 (1908) (Holmes, J.). 35 1 DAvis, ADmINIsTRATinn LAW TREATISE § 2.14 (1958), points out that the constitutional law on delegation of legislative power to private persons "has not crystallized any consistent principles," id. at 138, and is "unsteady and conflicting,"
States," one of the two main grounds for holding the National Industrial Recovery Act unconstitutional was that it delegated the power to fix wages and hours in the poultry slaughtering industry to an industry trade group. "7 And in Carter v. Carter Coal Co.," 8 the sections of the Bituminous Coal Conservation Act giving to the producers of twothirds of the tonnage and to a majority of the miners the power to fix wages and hours in their districts was held to constitute an unconstitutional delegation of legislative power." s Following this reasoning, the high courts of four states have invalidated the nonsigner clauses of resale price maintenance statutes solely on the ground of unconstitutional delegation of the states' legislative power." Five other states regarded unconstitutional delegation as one ground, though not the sole basis, for holding their nonsigner id. at 141. Most of the conflicting cases concern the constitutionality of laws allowing a given percentage of the parties who are to be affected by a statutory rule to vote whether it will become effective. Except for the resale price maintenance laws, none upholds a discretionary regulatory power of private persons over others' prices. 386295 U.S. 495 (1935). 37 "But would it be seriously contended that Congress could delegate its legislative authority to trade or industrial associations or groups so as to empower them to enact the laws they deem to be wise and beneficient for the rehabilitation and expansion of their trade or industries? Could trade or industrial associations or groups be constituted legislative bodies for that purpose because such associations or groups are familiar with the problems of their enterprises? .... .. The answer is obvious. Such a delegation of legislative power is unknown to our law, and is utterly inconsistent with the constitutional prerogatives and duties of Congress." 295 U.S. at 537. The question of delegation of legislative power to private persons was reached in Schechter after the section of the act providing for presidential approval of private codes had been held unconstitutional for lack of intelligible standards.
38298 U.S. 238 (1936). 3 9 "The power conferred upon the majority is, in effect, the power to regulate the affairs of an unwilling minority. This is legislative delegation in its most obnoxious form; for it is not even delegation to an official or an official body, presumptively disinterested, but to private persons whose interests may be and often are adverse to the interests of others in the same business . . . . [A] statute which attempts to confer such power undertakes an intolerable and unconstitutional interference with personal liberty and private property." 298 U.S. at 311. 4 clauses to violate their state constitutions. 4 1 Coercive regulation of resale prices is no different from other price regulation-therefore, it is solely a legislative function. And since the quality, quantity, and packaging of a trademarked article are all determined by the manufacturer, the one significant factor--other than the choice of marketing procedures-which can be controlled by wholesalers and retailers is price. Regulation of price, whether maximum, minimum, or fixed, thus deprives the wholesaler or retailer of the key area of discretion in his marketing plan.
The regulatory power over price in the typical nonsigner statute is enforceable by injunction and contempt. proceedings. The manufacturer (or wholesaler) who establishes a resale price may thus control the price policy of those not in contract with him by compelling unwilling middlemen not to resell at a lower price. After retailers have stocked their shelves with his product in reliance on the existence of one established resale price, the manufacturer may use his regulatory power to raise the established resale price to a level where sales are much slower and retailers' inventories excessive. Thus the producer has uncontrolled sovereignty over the price at which retailers not in contract with him will sell so long as he establishes price pursuant to the state statute. The retailer has no right to hearing or judicial review of arbitrary action in the setting of the price. Nor is the producer bound by any intelligible standard in the price he sets. It is for these reasons that nonsigner clauses have been held unconstitutional delegations of legislative power to private persons.
Not all courts accept this approach. In the Old Dearborn case, 42 the Supreme Court held that the nonsigner clause of the Illinois statute was not a delegation of state legislative power which would violate the due process clause of the fourteenth amendment to the federal constitution. Since no delegation of federal legislative power was involved, only the due process aspects could be subject to binding federal decision. 43 The Court reasoned that appellant nonsigner knew of the re- committed an additional error in relying on Old Dearborn as precedent for the state constitutionality of nonsigner clauses by quoting those sections of the case that approve fair trade contracts as not violative of federal due process. 3 The nonsigner clause as not violative of federal due process is discussed in Old Dearborn two pages later. 4 Those decisions which follow Old Dearborn hold that the retailer's knowledge of the established resale price before he purchases the particular goods is sufficient reason to find that there is no unconstitutional delegation of legislative power. 55 This, however, is a non sequitur: notice to the nonsigner of established resale prices may warn him not to buy those goods or that his purchase of them is conditioned; but if he does buy them, he still comes under the coercive price control of a party not in contract with him. These cases uniformly ignore the body of law holding that compulsory price regulation is a legislative function. They conclude that the legislation is complete upon passage and that manufacturers' price regulation pursuant to it is not legislative. Other decisions seem to treat the delegation as the same thing as delegation to a government commission and emphasize a finding that the statute has intelligible standards. 56 Moreover, these cases ignore the fact that the requirement of intelligible standards is only one of three basic elements of due process in administrative law. Fair hearing and judicial review are not available when a seller establishes resale prices which his buyer believes to be too high. Still other courts, following Old Dearborn, hold that the state delegation of price control power to private producers or sellers is not unconstitutional because it is adopted in support of the primary purpose of protecting a property interest in goodwill or trademarks.
7
This argument says, in effect, if the purpose of the statute is constitutional, a traditionally unconstitutional means may be adopted by the legislature to achieve that purpose-a view contrary to the basic principles of constitutional government. Utah has held the nonsigner clause of its state resale price statute to violate the state constitutional prohibition on "any combination . . . having for its object or effect the controlling of the price of any products of the soil, or of any article of manufacture or commerce." '1 But in other states with constitutional proscriptions of monopolies, nonsigner clauses have been held not violative of such provisions. 6 " The usual reasoning of the courts in these cases is that their constitutions prohibit only complete monopolies of a trade or product and do not bar vertical price-fixing agreements for individual products. This reasoning is applied even though a large majority of the producers of a type of product establish the same relatively high resale price for their comparable products.
The Florida nonsigner statute was held arbitary and violative of due process in part because it served a private rather than a public purpose. 6 The Nebraska clause was held to create unconstitutional special privileges and immunities. 0 2 And the Oregon nonsigner statute was held to violate the state constitutional rights of contract and property. 3
CONCLUSION
Violation of constitutional due process, as the basis of an attack on the nonsigner clauses of state resale price statutes, has a fundamental weakness. The original meaning of due process was limited to procedure, and the decisions of the United States Supreme Court over the last twenty-five years have repudiated the substantive due process attack on economic regulation by state or federal governments. Although the high courts of twelve states have held that state non-signer statutes violate the due process clauses of their state constitutions, these decisions may not have the stability and permanence that constitutional protections should afford in a democratic society. These courts which, during a period of general prosperity and few bankruptcies, have found nonsigner statutes not reasonably related to public welfare may change their minds and reverse themselves if the next constitutional test of such statutes is brought during a recession. They have the views of sixteen other state high courts on which to rely for the proposition that nonsigner statutes do not violate constitutional due process. And this is also the view of the United States Supreme Court.
Ambigous constitutional concepts, such as substantive due process, vest great power in courts. Under a system of judicial supremacy, a power in courts to interpose their views on the reasonableness of statutes allows judicial usurpation of legislative power. And judicial conservatism can block experimentation by the legislature in new methods of social control and impede the adaptation of law to a changing society. 4 Unconstitutional delegation of legislative power is a more soundly reasoned attack on nonsigner clauses. Counsel for nonsigner defendants who have cut prices in violation of established resale price schedules would be well advised to center a constitutional defense entirely on this ground and bypass the questionable due process defense. The key to success is to demonstrate to the court that nonsigner statutes are compulsory price regulation laws and that price regulation is a legislative function. The conclusion of unconstitutionality follows directly from these premises and from the principle of law that sovereign legislative power is vested only in elected government.
The proposed federal resale price maintenance law, set forth in the introduction to this Comment, is a clear delegation of federal legislative power to private persons. The language of the statute indicates its purpose of price regulation and of giving power for such regulation to private manufacturers and distributors. A statute with similar language was adopted in Ohio in 1959 5 after that state's former 6 Llewellyn, Effect of Legal Institutions Upon Economics, 15 AM. EcoN. REv. resale price maintenance statute had been held unconstitutional. Two lower courts have already held the new Ohio act unconstitutional on the ground that it delegates legislative power to private persons. 66 It is reasonable to predict that if the federal resale price statute is passed, it will suffer the same fate in the federal courts.
(1925).

